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For The District of Columbia Circuit , 
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WILLIAM A. ALBAUGH, 
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WILLIAM P. ROGERS, 
Attorney General of the United States, 


Appellee. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment for the defendant in an action 
under 28 U.S.C. 1331 which was entered on February 6, 1959. The 
notice of appeal was filed below on February 28, 1959. The complaint 
is at (App. 1), the judgment below at (App. 8). | 


The jurisdiction of this Court rests upon 28 U.S.C. 1291, 








2 
STATEMENT OF THE CASE 


The Appellant, William A. Albaugh, filed on November 7, 1958 
@ complaint (App. 1) in the United States District Court for the District 
of Columbia seeking to have Executive Order No. 10728 Establishing 
The President's Committee On Fund-Raising Within The Federal 
Service (App. 3) declared unconstitutional and seeking to have the Ap- 
pellee, William P. Rogers, Attorney General of the United States, 
restrained from using Public Funds in conducting fund-raising cam- 


paigns among Federal Employees on duty where the monies collected 


as a result of the campaigns were to be delivered to various private 
charitable organizations until such time as this particular use was 
authorized by Congress. 


The Appellant, standing upon his rights as a citizen and taxpayer 
under oath to protect the Constitution, alleged in the complaint (App. 1) 
that the Appellee was subject to Executive Order No. 10728 (App. 3) and 
as Head of the Department of Justice must see that voluntary fund- 
raising within his department was conducted in accordance with the 
policies, principles, and procedures prescribed by or pursuant to this 
order; that the aforementioned order necessitated the use of Public 
Funds in conducting fund-raising campaigns among Federal Employees 
on duty where the monies collected as a result of the campaigns were 
to be delivered to various private charitable organizations; and that 
there was no Constitutional Law nor Congressional Act which author- 
ized the use of Public Funds in conducting fund-raising campaigns 
among Federal Employees on duty where the monies collected as a 
result of the campaigns were to be delivered to various private chari- 
table organizations. 


On December 11, 1958 an order was filed dismissing Appellant's 
motion for summary judgment on the grounds that the Appellee had not 
had an opportunity to answer the complaint. When the 60 days allowed 
to answer the complaint expired on January 7, 1959 the Appellee had 
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filed no answer and had not requested an extension in time to complete 
his answer. | 


The Court below granted Appellee's motion to dismiss the com- 


plaint and denied Appellant's motion for summary judgment (App. 8) on 
the basis of the rule set forth in Massachusetts v. Mellon, 262 U.S, 447: 


"The party who invokes the power must be 
able to show not only that the statute is invalid 
but that he has sustained or is immediately in 
danger of sustaining some direct injury as a ! 
result of this enforcement and not merely that he 
suffers in some indifferent way in common with | 
people generally." | 





Thereafter a Court order was entered on February 19, 1959 deny- 
ing Appellant's motion for a rehearing. 


ORGANIC LAWS INVOLVED 
I Declaration of Independence 


", . . . We hold these truths to be self- | 
evident, that all men are created equal, that they 
are endowed by their creator with certain un- | 
alienable rights, that among these are life, lib- : 
erty and the pursuit of happiness. That to secure 
these rights, Governments are instituted among 
men, deriving.their just powers from the con- 
sent of the governed, -- that whenever any form 
of Government becomes destructive of these 
ends, it is the right of the people to alter or to 
abolish it, and to institute new Government, 
laying its foundation on such principles and 
organizing its powers in such form, as to them 
Shall seem most likely to effect their safety and 
happiness." 





II Constitution Art. I, Sec. 9(7) 





"No money shall be drawn from the treasury © 
but in consequence of appropriations made by | 
law; and a regular statement and account of the 
receipts and expenditures of all public money 
shall be published from time to time." 
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It Constitution, Art. I, Sec. 1-3 


Sec. 1. "The executive power shall be vested 
in a president of the United States of America. . . 
Before lhe enter on the execution of his office, he 
shall take the following oath or affirmation: 'I do 
solemnly swear (or affirm) that I will faithfully 
execute the office of president of the United States, 
and will to the best of my ability, preserve, protect 
and defend the constitution of the United States.’ "’ 


Sec. 2. "The president shall be commander in 
chief of the army and navy of the United States, and 
of the militia of the several states, when called 
into the actual service of the United States; he may 
require the opinion in writing of the principal 
officer in each of the executive departments, upon 
any subject relating to the duties of their respec- 
tive offices, and he shall have power to grant 
reprieves and pardons for offences against the 
United States, except in cases of impeachment. 


"He shall have power, by and with the advice 
and consent of the Senate, to make treaties, pro- 
vided two-thirds of the senators present concur; 
and he shall nominate, and by and with the advice 
and consent of the Senate, shall appoint ambassa- 
dors, other public ministers and consuls, judges 
of the supreme court, and all other officers of the 
United States, whose appointments are not herein 
otherwise provided for, and which shall be estab- 
lished by law. But the Congress may by law vest 
the appointment of such inferior officers, as they 
think proper in the president alone, in the courts 
of law, or in the heads of departments. . . ." 


Sec. 3. "He shall, from time to time, give to 
the Congress information of the state of the union, 
and recommend to their consideration, such 
measures as he shall judge necessary and expedi- 
ent; . . . . he shall take care that the laws be 
faithfully executed, and shall commission all the 
officers of the United States." 


IV Constitution, Art. VI 
“bn . This constitution, and the laws of 


the United States which shall be made in pursuance 
thereof; and all treaties made, or which shall be 
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made, under the authority of the United ee 
shall be the supreme law of the land; . : 


" . . . and all executive and judicial officers 
both of the United States and of the several states, | 
shall be bound by oath or affirmation, to support | 
this constitution... ." | 





Constitutional Amendment, Art. IX 


"The enumeration in the constitution of cer- 
tain rights shall not be construed to deny or dis- 
parage others retained by the people.” 


Constitutional Amendment, Art. X 


"The powers not delegated to the United States 
by the constitution, nor prohibited by it to the 
states, are reserved to the states respectively, or 
to the people." | 





STATEMENT OF POINTS : 


| 
Since any citizen and taxpayer under oath to protect the Constitu- 
tion has a legal right to contest an Act of the Federal Government which 
is invalid, judgment should have been entered for the Appellant. 
SUMMARY OF ARGUMENT | 
Prior to the instant action the Court has never been faced simul- 
taneously with a contesting citizen and taxpayer under oath to support 
the Constitution who suffers no injury different from those suffered by 
any citizen and with a contested Act of the Federal Government which 


is clearly invalid. | 


It seems unnecessary to resolve the question whether such a 
citizen has a standing to sue, as the Court's reaction to a recognized 
invalid act should logically be automatic and fatal. However, it is 
implicit in the oath to support the Constitution that there will be access 
to the Courts to answer Constitutional questions and avoid having 
private individuals take the law in their own hands. And finally, to deny 
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the right of any citizen to contest the illegal acts of the Government, is 
to destroy the basic premise upon which all Organic Law rests. 


ARGUMENT 


ANY CITIZEN AND TAXPAYER UNDER OATH TO 
PROTECT THE CONSTITUTION HAS A LEGAL 
RIGHT TO CONTEST AN ACT OF THE FEDERAL 
GOVERNMENT WHICH IS INVALD. 

Previously the Court has never been faced with an action which 
embodied the necessary ingredients which would permit the Court to 
officially affirm the above opinion. Clearly the case of Massachusetts 
v. Mellon, 262 U.'S. 447, is irrelevant since it fails to provide an Act 


of the Government which is invalid. 


Notwithstanding the lack of precedents the above opinion is easily 
confirmed by a resort to (1) pure logic, (2) the Constitution, or (3) the 
Declaration of Independence. 


If it is granted that the Court has before it an Act of the Federal 
Government which is in conflict with the Constitution, and granted that 
the Court is under oath to protect the Constitution, pure logic would 
demand that the Court strike down the invalid Act instantly. 


It is implicit in Constitution, Art. VI (id. 4) that individuals under 
oath to support the Constitution will have free access to judiciary 


authorities to resolve Constitutional questions. As the oath places no 
restrictions on the means to be employed in protecting the Constitution, 
it is obvious that law and order would be at an end if private individuals 
had to rely upon their own judgment to solve Constitutional problems 
and upon their own strength to enforce their judgments. 


A more subtle and powerful affirmation of the opinion is to be 
found in the basic premise underlying the Declaration of Independence 
(id. 3). Unless it is granted that any citizen has a right to contest the 
illegal Acts of the Government, both'the Declaration of Independence 
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and the Constitution collapse and the legal government in this land 
reverts back to the British Crown. Therefore it is implicit in the oath 
to support the Constitution that one also supports this underlying 
fundamental right. | 


CONCLUSION | 


Wherefore, it is respectfully submitted on brief that the judgment 
of the District Court granting Appellee's motion to dismiss the com- 
plaint and denying Appellant's motion for summary judgment, be 
reversed. : 


WILLIAM A, ALBAUGH 


1426 - 21st Street, N. 
Washington 6, D.C. | 


| 
Appellant, Pro Se 





| 


April 1959 
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APPELLANT'S APPENDIX 


[Filed November 7, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM A. ALBAUGH, 
Plaintiff, : 

ve Civil Action No. 2813-58 
WILLIAM P. ROGERS, : : 

Defendant. : 

COMPLAINT FOR THREATENED UNAUTHORIZED USE 

OF PUBLIC FUNDS 

I, William A. Albaugh, of 1426 21st Street, N.W. zone 6 of the 
city of Washington in the District of Columbia do on this 6th day of 
November AD 1958 pray the Court hear this complaint of William A. 
Albaugh, plaintiff, against William P. Rogers, of 7007 Gieaieost Road, 
Bethesda, Maryland, defendant. 

Plaintiff asserts the defendant, as Attorney General and Head of 
the Department of Justice, threatens to make an unauthorized expendi- 
ture of Public Funds by executing Executive Order No. 10728 Establishing 
The President's Committee on Fund-Raising Within The Federal Service. 
And that the President of the United States did exceed the limits of his 
grant of power as defined in the United States Constitution Article i 
Section 1 - 3 when he enacted Executive Order No. 10728 and, thereby 
committed Public Funds to a use unauthorized by the Federal Consti- 
tution or any Act of Congress passed in pursuance thereof. | 

Plaintiff prays the Court will remedy the aforesaid threatened 
wrong by declaring Executive Order No. 10728 unconstitutional and issuing 
a restraining order prohibiting the defendant from using Public Funds in 
conducting fund-raising campaigns among Federal Employees on duty 
where the monies collected as a result of the campaigns are to be de- 





livered to various private charitable organizations until such time as 
this particular use is authorized by Congress. ! 
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1. Plaintiff is a citizen and taxpayer of the United States and is 
under oath to protect the Constitution to the best of his ability, and the 
defendant is the Attorney General and Head of the United States Depart- 
ment of Justice; the action arises under the Constitution of the United 


States Article II Sections 1-3; the matter in controversy exceeds in value, 
exclusive of interest and costs, the sum of three thousand dollars. 

2. Defendant is subject to Executive Order No. 10728 (22 F. R. 
7219) Establishing the President's Committee On Fund-Raising Within 
The Federal Service, and as Head of the Department of Justice must see 
that voluntary fund-raising within his Department is conducted in accor- 
dance with the policies, principles, and procedures prescribed by or 
pursuant to this order. 

3. The aforementioned order necessitates the use of Public Funds 
in conducting fund-raising campaigns among Federal Employees on duty 
where the monies collected as a result of the campaigns are to be de- 
livered to various private charitable organizations. 

4. There is no Constitutional law or Congressional Act which 
authorizes the use of Public Funds in conducting fund-raising campaigns 
among Federal Employees on duty where the monies collected as a re- 
sult of the campaigns are to be delivered to various private charitable 
organizations. 

WHEREFORE the plaintiff requests the Court determine the facts 
of this controversy, interpret the law, and render a judgment; that in the 
event the Court finds Executive Order No. 10728 unconstitutional, the 
Court issue a restraining order prohibiting the defendant from using 
Public Funds in conducting fund-raising campaigns among Federal Em- 
ployees on duty where the monies collected as a result of the campaigns 
are to be delivered to various private charitable organizations until such 
time as this particular use of Public Funds is authorized by Congress. 


/s/ William A. Albaugh 

1426 21st St., N. W. 

Washington 6, D. C. 
Plaintiff 





[Filed November 10, 1958] 
EXECUTIVE ORDER NO. 10728 
Sept. 11, 1957 22 F.R. 7219 


ESTABLISHING THE PRESIDENT'S COMMITTEE ON FUND- 
RAISING WITHIN THE FEDERAL SERVICE | 


WHEREAS it has been the traditional policy of the Executive 
Branch of the United States Government to permit certain National 
Voluntary Health and Welfare Agencies and certain other Voluntary 
Agencies to solicit funds from Federal Employees and members of the 
Armed Forces at their places of employment or other duty stations; and 

WHEREAS such solicitations should be conducted so as to afford 
an opportunity for true voluntary giving to such Agencies for Se 
and other purposes; and | 

WHEREAS it is essential that solicitations for these Voluntary 
Agencies be conducted in such manner as will occasion ee in- 





terruption of Government functions; and 
WHEREAS it is desirable that solicitations be conducted ona 
basis of uniform standards; 
NOW, THEREFORE, by virtue of the authority vesteda in me as 
President of the United States, it is hereby ordered as follows: 





Section 1. Fund-raising campaigns and solicitations within the 
Executive Branch of the Government shall be in accordance with and 
subject to the following rules and regulations: 

(a) There shall be a uniform fund-raising program of true 
voluntary giving for all Executive Departments and Agencies, including 
the Armed Forces of the United States. | 

(b) There shall be not more than three solicitations solani 
provided that exceptions to this rule may be made for emergency and 
disaster appeals. | 

(c) Each recognized and approved National Voluntary Agency 





shall be assigned an appropriate period for its solicitations; and no 


solicitation shall be made in any period other than that assigned therefor. 
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(d) Persons on duty shall be subjected to a minimum of distur- 
bance. 

(e) The record-keeping relating to, and the administration of, 
fund-raising programs shall be held to a minimum by all government 
Departments and Agencies concerned. 

(f) There shall be preserved the right of the giver to choose 
the Agency or Agencies which shall receive his gift. 

(g) The identity of each recognized National Voluntary Agency 
shall be preserved. 

(h) Each National Voluntary Agency shall be afforded an oppor- 
tunity to inform potential givers with respect to the purposes, functions, 
administration and operations of the Agency. 

(i) There shall be reserved to the individual giver the option of 
disclosing his contribution or keeping it confidential. 

The principles enumerated above shall not be construed to affect 
contractual agreements with respect to the distribution of gifts between 
voluntary fund-raising Agencies recognized for solicitation under this 
program. 

Section 2. There is hereby established the President's Com- 
mittee on Fund-Raising within the Federal Service, hereinafter re- 
ferred to as the Committee. The Committee shall be composed of five 


persons from the Executive Branch appointed by the President, who 


shall designate the Chairman, Vice Chairman, and other members of 
the Committee shall serve at the pleasure of the President. 

Section 3. The Committee shall: 

(a) Periodically review the conduct and operation of the fund- 
raising program under the policy reflected by this order. 

(b) Recommend to the President such changes in policy as it 
believes necessary to improve the functioning of the program based 
upon its review of the conduct and operation of the fund-raising program. 

(c) Make modifications in the fund-raising program as neces~ 
sary to improve its functioning within the provision of this order. 
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(d) Review requests for participation in the said fund-raising 
program received from National Voluntary Health and Welfare Organi- 
zations, make determinations as to their acceptance, and assign the 
appropriate solicitation period to such acceptable Organization. 
Section 4. The Chairman of the Committee shall establish an 
Advisory Council which shall be composed of the following persons or 
their personal representatives: 
The Surgeon General of the Public Health Service 
The President of the American National Red Cross | 


The President of the United Community Funds and CAE of 
America 





The President of a participating National Health Agency, who 
shall serve on a rotating basis 


The Chairman of the Government Employees' Council (AFL ClO) 
The President of the National Federation of Federal Employees 


The President of a participating International Agency, ne shall 
serve on a rotating basis 3 


A Member At Large who shall be appointed by and serve at the 
pleasure of the Chairman of the Committee. | 


The Chairman and the Vice Chairman of the Advisory Council 





shall be designated by the Chairman of the Committee. ! 
Section 5. The Advisory Council shall provide the Committee 
with advice and counsel concerning the policies, procedures and eli- 
gibility for solicitation within the Federal Establishment. | 
Section 6, The Head of each Department or Agency shall: 
(a) See that voluntary fund-raising within his Department or 
Agency is conducted in accordance with the policies, principles, and 





procedures prescribed by or pursuant to this order. 
(b) Cooperate with the Committee and the participating Voluntary 
Agencies under this order. 


(c) Designate a representative to work with the Committee as 


necessary to put the Fund-Raising Program into effect within his De- 

partment or Agency. i 
Section 7. This order shall not apply to solicitations conducted 

by organizations composed of civilian employees or members of the 
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Armed Forces among their own members for organizational support or 
for benefit or welfare funds for their members. Such solicitations shall 
be conducted under policies and procedures approved by the Head of the 
Department or Agency concerned. 

Section 8. Federal officers and Employees shall receive no addi- 
tional compensation for services performed for, or as members of, the 
Committee or Advisory Council, Non-Federal members of the Advisory 
Council and their personal representatives shall receive no Federal 
compensation for their services as such members or representatives. 


The White House | Dwight D. Eisenhower 
September 6, 1957 


[Filed January 14, 1959] 
MOTION TO DISMISS 
Comes now the defendant, through his attorney, the United States 
Attorney, and moves this Honorable Court to dismiss the above-entitled 
action on the grounds that the complaint fails to state a claim upon which 
relief may be granted, in that the plaintiff has no standing to sue. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal, Asst. United 
States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ William R. Rafferty 
[Certificate of Service] Asst. United States Attorney 


[Filed January 19, 1959] 
MOTION FOR SUMMARY JUDGMENT 
Plaintiff William A. Albaugh moves the Court enter a Summary 
Judgment in favor of the plaintiff and based upon consideration of the 


pleadings, answers, affidavits, and evidence in support thereof, to- 
gether with such other matters as the Court deems relevant, and for 
grounds of this motion says: 
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1. Plaintiff is a citizen and taxpayer of the United States and is 
under oath to protect the Constitution to the best of his ability, and the 
defendant is the Attorney General and Head of the United States Depart- 
ment of Justice; the action arises under the Constitution of the United 
States Article Two Sections One through Three; the matter in controversy 
exceeds in value, exclusive of interest and costs, the sum of three 





thousand dollars. | 

2. That on November 7, 1958, a complaint was filed in the above- 
entitled cause, wherein the plaintiff seeks to enjoin the Honorable William 
P. Rogers, Attorney General of the United States, from executing the 
President's Executive Order No. 10728 "Establishing The President's 
Committee On Fund Raising Within The Federal Service, " and further a 
judgment of this Court declaring said order unconstitutional. | 


3. There is no real issue with regard to any material fact in- 


volved herein. | 
4, The sole defense upon which the defendant relies, is an alle- 
gation that the plaintiff is not a real party in interest and has no standing 
to sue. | 
5. The plaintiff as a citizen has a legal right to call any branch of 
the Government to account for its actions and to show that its authority 





is derived from the Constitution. 

6. The defendant is subject to Executive Order No. 10728 (22 F.R. 
7219) Establishing the President's Committee on Fund-Raising Within 
The Federal Service, and as Head of the Department of Justice must see 
that voluntary fund-raising within his Department is conducted in accor- 
dance with the policies, principles, and procedures prescribed by or 
pursuant to this order. | 

7. The aforementioned order necessitates the use of Public Funds 
in conducting fund-raising campaigns among Federal Employees on duty 
where the monies collected as a result of the campaigns are to be de- 
livered to various private charitable organizations. ! 

8. There is no Constitutional law or Congressional Act which 
authorizes the use of Public Funds in conducting fund-raising campaigns 

| 


| 
1 
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among Federal Employees on duty where the monies collected as a re- 
sult of the campaigns are to be delivered to various private charitable 


organizations. 
/s/ William A, Albaugh 
[JURAT dated January 19, 1959. ] Plaintiff 


[Certificate Of Service ] 


[Filed February 6, 1959] 
ORDER 

This cause having come on for hearing on defendant's motion to 
dismiss and it appearing to the Court, after having considered the 
pleadings and heard oral argument of the plaintiff and of counsel for the 
defendant, that the plaintiff lacks standing to sue, it is this 6th day of 
February, 1959, 

ORDERED that the defendant's motion to dismiss be and the same 
hereby is granted, and it is 

FURTHER ORDERED that the plaintiff's motion for summary judg- 
ment be and the same hereby is denied, and it is 

FURTHER ORDERED that the complaint filed herein be and the 


same hereby is dismissed. 
/s/ Matthew F. McGuire 
[Certificate Of Service] District Judge 


[Filed February 28, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 28th day of February, 1959, that plain- 
tiff, William A. Albaugh, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 


entered on the 6th day of February, 1959, in favor of defendant against 


said plaintiff. 
/s/ William A. Albaugh 
Plaintiff 
* x 


* 

















